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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such cases 
as are reported in full. 



NORFOLK & W. RY. CO. v. SOLLENBERGER'S ADM'R. 
Nov. 18, 1909. 
[66 S. E. 726.] 

1. Master and Servant (§ 137*)— Injury to Servant — Negligence 

Where a flagman negligently went to sleep on the track, and the rail- 
road discovered his peril, or had such notice as would put a reason- 
ably prudent man on the alert to discover his peril, failure of the rail- 
road to exercise reasonable care to prevent injuring him, whereby an 
accident happened, rendered the railroad liable, though the flagman 
was an infant, and misrepresented his age when he obtained employ- 
ment. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
269, 270, 273; Dec. Dig. § 137.* 11 Va.-W. Va. Enc. Dig. 591.] 

2. Railroads (§ 359*) — Injuries to Person on Track — Trespassers. — 
A railroad discovering the peril of a trespasser on the track must do 
all within its power consistent with its other duties to prevent injuring 
him. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1238, 
1239; Dec. Dig. § 359* 11 Va.-W. Va. Enc. Dig. 574.] 

3. Master and Servant (§ 137*) — Injury to Servant — Negligence. 
Where, in an action for the death of a flagman struck by a train, the 
evidence showed that the engineer was called on to act with the ut- 
most promptness ; that the train was moving at the rate of from to 8 to 15 
miles an hour; that it was close on decedent when a third person gave 
the alarm; that the engineer shut off the steam; and that as soon as 
the signal was given to stop, he applied the air brakes, and the acci- 
dent occurred immediately thereafter — the failure of the engineer to 
use sand was not negligence. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 
137* 11 Va.-W. Va. Enc. Dig. 574.] 

4. Master and Servant (§ 278*) — Injury to Servant — Negligence. — 
In an action for the death of a flagman struck by a train, evidence held 
not to show that the trainmen failed to exercise reasonable diligence 
to prevent the injury after discovering decedent's peril, or had such 

♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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notice as would put a reasonably prudent man on the alert to discover 
the same and to guard against the injury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 
278* 11 Va.-W. Va. Enc. Dig. 574.] 

Error to Circuit Court, Wise County. 

Action by Sollenberger's Administrator against the Norfolk 
& Western Railway Company. There was a judgment for plain- 
tiff, and defendant brings error. Reversed and remanded for 
new trial. 

Ayers & Fulton and T. W. Reath, for plaintiff in error. 
Bullitt & Chalkley and Paul Pettit, for defendant in error. 



VALZ v. COINER et al. 
Nov. 18, 1909. 
[66 S. E. 730.] 

1. Equity (§ 442*)— Bill of Review— Nature of Remedy.— A bill of 
review may only be brought on newly discovered evidence on errors 
apparent on the fact of the record arising on facts either admitted by 
the pleadings or stated as facts in the decree, and it does not lie to 
review a decree because contrary to the proofs as the remedy then is 
by appeal. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 1065-1070; 
Dec. Dig. § 442* 20 Va.-W. Va. Enc. Dig. 391.] 

2. Equity (§ 446*)— Bill of Review— Nature of Remedy.— A bill of 
review, which shows that the decree sought to be reviewed made no 
statement of facts nor referred to any agreed statement of facts on 
which the court's decision adverse to complainant was grounded, does 
not lie, since the court cannot look to the facts on which the decree 
was rested, and cannot say whether it was correct or not. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1079-1090; 
Dec. Dig. § 446.* 2 Va.-W. Va. Enc. Dig. 391.] 

3. Appeal and Error (§ 907*) — Presumption. — Where the court on 
appeal cannot look to the facts on which a decree was rested and can- 
not determine whether it was correct or not, it will be presumed that 
the decision of the trial court was correct. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
2911-2916; Dec. Dig. § 907.* 1 Va.-W. Va. Enc. Dig. 609.] 

Appeal from Circuit Court, Augusta Coiinty. 

Bill of review by A. M. Valz against P. M. Coiner and others 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, .& Reporter Indexes. 



